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JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTER- 
NATIONAL LAW 

AMERICAN AND BRITISH CLAIMS ARBITRATION 

[Arbitrators: M. Henri Fromageot, Sir Charles Fitzpatrick and Honora- 
ble Chandler P. Anderson.] 

Award of the Tribunal in the Matter of the Lindisfarne. Claim No. 1 

Decision rendered June 18, 1913 

On the 23d of May, 1900, the United States Army Transport Crook, 
damaged by collision the British steamship Lindisfarne, net tonnage 
1944 t. in the harbor of New York. The IAndisfarne had to be repaired 
and the time while the repairs were being carried out was one day. The 
cost of these repairs was defrayed by the United States Government, 
and His Britannic Majesty's Government, on behalf of the owners of 
the said ship, claim a sum of £32/8/0 for the one day's demurrage, with 
interest at 4% for eleven years, i. e., from the 25th of May, 1901, the 
date on which His Britannic Majesty's Government first brought the 
claim to the notice of the officials of the United States Government, 
to the 26th of April, 1912, the date of the confirmation of the first sched- 
ule to the Pecuniary Claims Convention, viz., £14/5/1, making a total 
of £46/13/1. 

The Government of the United States denies that it is liable for de- 
murrage on account of the injury sustained by the Lindisfarne through 
such collision, and asks that this claim be dismissed and finally barred. 

The facts as to the collision are set forth in a communication of the 
Secretary of State for the United States, dated January 2, 1902, the 
text of which is quoted in the British memorial. These facts are ad- 
mitted by the United States Government in their answer and are as 
follows: 

The Crook was being backed out of Pier No. 22 and was under charge of the Cahill 
Towing Company, contractors for handling the army transports in New York Harbor; 
that while being backed, another vessel crossed her stern, and Assistant Marine 
Superintendent Lothrop, who was on the Crook, seeing danger of colliding with it, 
gave orders to stop the Crook which caused her bow to swing against the Lindisfarne 
lying alongside, with such force as to damage her. 
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Further it appears from the documents of the case (letter of the 
Secretary of State, January 8, 1902), that on the day after the collision, 
i. e., on May 24th noon to noon May 25, 1900, the necessary repairs to 
the Lindisfarne were made by order of the army transport officials, and 
after having been made the cost of these repairs was defrayed by an 
appropriation for that purpose by an Act of Congress approved April 7, 
1906. 

On May 26, 1901, the shipowners acting through their agents in 
New York, Messrs. J. H. Winchester and Company, wrote to the Gen- 
eral Superintendent, Army Transport Service, claiming for the one 
day's demurrage of the ship while undergoing repairs. 

On September 3, 1901, the United States military authorities in New 
York answered that the claim could not legally be paid in the absence 
of a specific appropriation therefor. It was added that the claimant 
should apply to Congress wherein appropriations were made for like 
purposes. 

On November 4, 1901, December 10, 1904, and February 27, 1906, 
the British Government, through their Ambassador at Washington, 
presented to the Department of State of the United States notes relative 
to the claim, requesting that the said claim be submitted to Congress. 

On January 13, 1902, December 14, 1904, March 14, 1906, and Janu- 
ary 6, 1909, i;he claim was presented to Congress, either with the expres- 
sion of opinion of the War Department that "the claim for demurrage is 
warranted" or with the statement of the Department of State "that in 
view of the recognition given" this claim "by one or another of the Depart- 
ments it is not easy for this Department to give satisfactory reasons why 
provision for the payment is not made." Favorable reports on this claim 
were made by the Senate Committee of Foreign Relations, and by the 
House of Representatives' Committee on Claims. Notwithstanding 
the pressing notes of the British Embassy at Washington and notwith- 
standing all these favorable reports, expressions of opinion and recom- 
mendations, no conclusive action was taken by Congress. 

Under these circumstances the British Government contend that the 
liability of the United States Government has never been contested, 
and the failure by Congress to make an appropriation to pay is the only 
cause of non-payment. 

On the other hand, before this Tribunal, the United States Govern- 
ment raises various reasons tending to reject any liability: First, that 
the collision was caused through the efforts of the Crook to avoid running 
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down a third vessel, and these efforts were conducted with ordinary- 
care and maritime skill; second, that the collision was not the result of 
any negligence on the part of the officer in command of the Crook, either 
in the determination of a course of action or in the handling of the trans- 
port, and no negligence on his part can be presumed in view of his mani- 
fest duty to avoid colliding with a vessel in motion; third, that the colli- 
sion was in fact and in law an inevitable accident; and fourth, that no 
evidence is presented on behalf of His Britannic Majesty's Government 
upon which a claim for demurrage can be predicated or the amount 
of demurrage computed; and fifth, that the Government of the United 
States has never admitted any liability for the collision. 

Such are the facts of the case and the contentions of the two parties. 

I. As to the liability: 

The United States Government does not deny that it must assume 
the liability, if any, incurred by the Crook. 

It is not contested that the collision took place between the Crook, 
which was under way, and the Lindisfarne which was lying in dock. 

It is a universally admitted rule of maritime law, as well in the United 
States as elsewhere, that in case of collision between a ship under way 
and a ship at anchor, it rests with the ship under way to prove that she 
was not at fault, or that the other ship is at fault. 

In the present case no sufficient evidence is afforded in that respect 
by the United States Government. The mere fact that a third vessel 
crossed the Crook's stern, while she was being backed, and that there 
was danger of colliding with a third vessel is not sufficient evidence that 
the collision with the Lindisfarne was an inevitable accident. The 
mere fact that the Crook stopped to avoid collision with a third vessel 
is not sufficient evidence that the Crook did use the necessary care and 
maritime skill. No evidence is presented either as to the speed, handling, 
and way of the third vessel, or as to the speed of the Crook, the lookout 
on board that ship, the time when the order to stop was given, or as to 
the hour of the collision, the weather at that time, the tide, currents, 
and general condition of the waters in the harbor of New York at that 
time, or as to the harbor's regulations and the due observance of those 
regulations. No evidence and no contention is presented involving 
any breach of duty, or any liability on the part of the Lindisfarne. 

The United States Government contends that some of the state or 
Congressional papers refer to certain reports (with the text of which 
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the parties have been unable to provide the Tribunal), expressing the 
opinion that the collision was an accident which could not be foreseen. 
But it is stated in certain other reports, which have not been furnished 
to the Tribunal but which are quoted in other state or Congressional 
papers printed in the memorial, that the fault was entirely that of the 
Crook. 

The United States Government contends that it did not admit lia- 
bility for the collision by the Act of Congress approved April 7, 1906, 
and entitled "An Act providing for the payment to the New York Marine 
Repair Company of Brooklyn, New York, of the cost of the repairs to the 
steamship Lindisfarne necessitated by injuries received from being fouled 
by the United States Army Transport 'Crook,' in May, 1900." They 
maintain that the defraying of these repairs was simply a matter of 
grace and an unusual liberality. But no evidence is presented showing 
an intention to do an unusual liberality. Nothing appears in that respect 
in any of the Congressional papers and documents. On the contrary 
the same papers show clearly that the said payment was provided for 
by Congress on an assumption of an obligation to pay, arising out of 
a liability. 

Under these circumstances the Tribunal is of the opinion that there 
is no good reason to reject the liability of the United States Govern- 
ment. 

II. As to the nature and amount of the claim: 

The British Government claim for the one day's demurrage while 
the Lindisfarne was repaired. 

It is clear that demurrage means some detention or delaying of the 
ship during a certain time. 

In that respect no sufficient evidence is afforded by the British Gov- 
ernment that the repairs have delayed or interrupted in any way the 
commercial operations of the Lindisfarne. 

But according to clause No. 2 of Terms of Submission annexed to the 
compromis, it has been specially agreed by the two governments: 

The Arbitral Tribunal shall take into account as one of the equities of a claim to 
such extent as it shall consider just in allowing or disallowing a claim any admission 
of liability by the government against whom a claim is put forward. 

It has already been shown that on the many occasions when this 
claim was under consideration neither the United States authorities 
nor government objected to the claim for demurrage. 
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Under these circumstances the Tribunal, acting under the said spe- 
cially stipulated terms of submission, consider it just not to disallow 
this claim. 

III. As to interest: 

The claim was presented first on May 25, 1901, to the army authori- 
ties of the United States, and they then explained that it should not 
be addressed to them but to the United States Congress. It was then 
presented to Congress through the Department of State, acting at the 
request of the British Ambassador on January 8, 1902. Since that 
time there is no evidence to justify why during more than ten years the 
bills, however favorably presented, reported and recommended, never 
passed. As the Secretary of State said himself in his letter of March 23, 
1906, in view of the recognition given these claims by one or another of 
the Departments it is not easy to give satisfactory reasons why provision 
for the payment has not been made. 

Without referring to other grounds and discussing the United States 
contention that according to their public law no interest is due on state 
debts, the Tribunal is authorized by clause No. 4 of the Terms of Sub- 
mission, annexed to Schedule I of the compromis, to allow interest at 4% 
per annum for the whole or any part of the period between the date when 
the claim was first brought to the notice of the other party. Taking into 
consideration the circumstances above mentioned, the Tribunal thinks 
it is equitable to do so in the present case. 

On these motives, 

The Tribunal decides that the United States Government shall have 
to pay the British Government the sum of £32/8/0 with interest at 4% 
since the 8th day of January, 1902, to the 26th day of April, 1912. 
The President of the Tribunal, 

Henri Fromageot. 
Ottawa, June 18, 1913. 

Award of the Tribunal in the Matter of William Hardman. Claim No. 2 

Decision rendered June 18, 1913 

On or about July 12, 1898, during the war between the United States 
and Spain, while the town of Siboney, in Cuba, was occupied by the 
United States armed forces, certain houses were set on fire and de- 
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stroyed by the military authorities in consequence of sickness among 
the troops and from fear of an outbreak of yellow fever. In one of these 
houses was some furniture and personal property belonging to a certain 
William Hardman, a British subject, which was entirely destroyed with 
the house itself. 

The British Government claim, on behalf of the said William Hard- 
man, the sum of £93 as the value of the said personal property and 
furniture, together with interest at 4 per cent, for thirteen years from 
March, 1899, when the claim was brought to the notice of the United 
States military authorities in Cuba, to the 26th of April, 1912, when the 
schedule to the Pecuniary Claims Agreement, in which the claim was 
included, was confirmed, i. e., £49 — the full claim being, therefore, for 
the total sum of £142. 

The United States denies that it is liable in damages for the destruc- 
tion of the personal property of William Hardman, and contends that 
the United States military authorities who were conducting an active 
campaign in Cuba, had a right, in time of war, to destroy private prop- 
erty for the preservation of the health of the army of invasion and that 
such authorized destruction constituted an act of military necessity or 
an act of war, and did not give rise to any legal obligation to make com- 
pensation. 

The two parties admit the facts as above related and agree as to 
those facts. The British Government do not contend that Hardman's 
nationality entitled him to any special consideration. At the hearing 
of the case they did not maintain their former contention that there is 
no sufficient evidence of the same interest to destroy the furniture as 
the house. They admit that necessary war losses do not give rise to a 
legal right of compensation. But they contend that the destruction of 
Hardman's property was not a war loss in that it did not constitute a 
necessity of war, but a measure for better securing the comfort and 
health of the United States troops, and that in that respect no private 
property can be destroyed without compensation. 

The question to be decided, therefore, is not whether generally speak- 
ing the United States military authorities had a right, in time of war, 
to destroy private property for the preservation of the health of the 
army, but specially whether under the circumstances above related, 
the destruction of the said personal property was or was not a necessity 
of war, and an act of war. 

It is shown by an affidavit of Brigadier General George H. Torney, 
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Surgeon General, United States Army (United States answer, Exhibit 3), 
who personally was present at that time at Siboney and familiar with 
the sanitary conditions then existing in that place, that the sanitary 
conditions at Siboney were such as made it advisable and necessary to 
destroy by fire all buildings and their contents which might contain the 
germs of yellow fever. No contrary evidence is presented against this 
statement, the truth of which is not questioned. 

In law, an act of war is an act of defense or attack against the enemy 
and a necessity of war is an act which is made necessary by the defense 
or attack and assumes the character of vis major. 

In the present case, the necessity of war was the occupation of Si- 
boney, and that occupation which is not criticized in any way by the 
British Government, involved the necessity, according to the medical 
authorities above referred to, of taking the said sanitary measures, i. e. r 
the destruction of the houses and their contents. 

In other words, the presence of the United States troops at Siboney 
was a necessity of war and the destruction required for their safety was 
consequently a necessity of war. 

In the opinion of this Tribunal, therefore, the destruction of Hard- 
man's personal property was a necessity of war, and, according to the 
principle accepted by the two governments, it does not give rise to a 
legal right of compensation. 

On the other hand, notwithstanding the principle generally recog- 
nized in international law that necessary acts of war do not imply the 
belligerent's legal obligation to compensate, there is, nevertheless, a 
certain humanitary conduct generally followed by nations to compen- 
sate the private war losses as a matter purely of grace and favor, when 
in their own judgment they feel able to do so, and when the sufferer 
appears to be specially worthy of interest. Although there is no legal 
obligation to act in that way, there may be a moral duty which can not 
be covered by law, because it is grounded only on an inmost sense of 
human assistance, and because its fulfilment depends on the economical 
and political condition of the nation, each nation being its own judge in 
that respect. In this connection the Tribunal can not refrain from point- 
ing out the various benevolent appreciations given by the Department 
of State in this particular case, and commends them to the favorable 
consideration of the Government of the United States as a basis for 
any friendly measure which the special condition of the sufferer may 
justify. 
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Upon these motives, 

The decision of the Tribunal in this case is that the claim of the British 
Government be disallowed. 

The President of the Tribunal, 
Ottawa, June 18, 1913. Henri Fromageot. 



Award of the Tribunal in the Matter of the King Robert. Claim No. 4 
Decision rendered June 18, 1913 

This is a claim on hehalf of the Glasgow King Shipping Company 
(Limited) for the sum of £111 3s. 8d. with interest at 4 per cent, per 
annum from the 10th of April, 1906, to the 26th of April, 1912, amount- 
ing to £26 13s. 8d. making a total of £137 17s. 4 d. Of this amount 
£100 13s. 8d. represents interest at the rate of 6 per cent, per annum 
from the 17th of November, 1905, to the 7th of March, 1906, on the 
sum of $26,486.40, freight earned by the King Robert while chartered 
as below set forth and £10 10s. represents the expenses of cables, tele- 
grams, postage, etc., in relation to this claim for interest. 

The King Robert was employed under an agreement dated June 8, 
1905, which is set forth in Annex 7 of the British memorial, by which 
the Glasgow King Shipping Company, owners of the King Robert, and 
Messrs. R. Chapman & Son, of Newcastle-on-Tyne, agreed that in con- 
sideration of the said steamer "being nominated by R. Chapman & Son 
under their Contract with the U. S. Bureau of Equipment, Navy De- 
partment, Washington, D. C, dated the 11th February, 1905, for the 
transportation of Coal from Norfolk, Newport News, Philadelphia, or 
Baltimore to Manila, the Owners agree to relieve R. Chapman & Son 
from all responsibility for and in relation to the transportation of a 
Cargo of not less than 5,400 tons, or more than 5,700 tons, from Nor- 
folk, Newport News, Philadelphia, or Baltimore, as ordered, to U. S. 
Naval Coal Depot, Sangley Point, Manila Bay, under the terms of 
said Contract, copy of which is attached." It was further specified that 
freight at $4.80 per ton was to be collected. 

The document described in this agreement as R. Chapman & Son's 
"Contract with the U. S. Bureau of Equipment, Navy Department, 
Washington, D. C, dated the 11th February, 1905," a copy of which 
is referred to as attached to that agreement, is set forth in Annex 7 of 
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the British memorial. The copy of this document which was annexed 
to the agreement has also been produced for the inspection of this Tri- 
bunal. 

This document shows on its face that it is not a contract between 
R. Chapman & Son with the U. S. Bureau of Equipment, Navy Depart- 
ment, as described in R. Chapman & Son's agreement of June 8th with 
the Glasgow King Shipping Company. The opening paragraph shows 
conclusively that the U. S. Bureau of Equipment is not a party to it, 
the parties being described as Messrs. McCall & Co., by cable authority 
of Messrs. Wrenn & Co., London agents for Messrs. R. Chapman & Son, 
Steamship Owners of Newcastle-on-Tyne; and Messrs. McCall & Co., 
contractors to the U. S. Bureau of Equipment, Navy Department, 
Washington, D. C. It is true that at the close of this document the 
following paragraph appears: 

As agents, by authority of Messrs. Wrenn and Co., London, dated February 9th, 
10th and 11th, agents for Messrs. R. Chapman and Son, Newcastle, and H. N. Man- 
ney, Chief Bureau of Equipment, Navy Department, Washington, D. C. 

So far, however, as this purports to be a representation that Mc- 
Call & Co. are agents for H. N. Manney, Chief Bureau of Equipment, 
Navy Department, it is valueless because McCall & Co.'s signature is 
not affixed to the document. Moreover, no authority has been shown, 
and so far as appears there is no justification for any such representation 
of agency on the part of McCall & Co. 

This so-called contract may have been a preliminary memorandum, 
but at any rate it fails utterly to imply any contracted relation between 
Messrs. Chapman & Son and the United States Bureau of Equipment 
of the Navy Department. 

In the answer of the United States a signed contract is set forth (Ex- 
hibit 2), dated the 8th of March, 1905, between "Messrs. McCall & 
Co., of Baltimore, Md., in the State of Maryland, party of the first part, 
and the United States, by the Purchasing Pay Officer, United States 
Navy Pay Office, Baltimore, Md., acting under the direction of the 
Secretary of the Navy, party of the second part." By this contract 
McCall & Co. agreed to furnish "Transportation of 30,000 tons (10 % 
more or less) best quality bituminous coal from Baltimore, Md., Phila- 
delphia, Pa., Lambert's Point, Va., or Newport News, Va. (loading port 
for each cargo at the option of the Bureau of Equipment) to the U. S. 
Naval Coal Depot, Sangley Point, Manila Bay, Philippine Islands. 
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Rate of freight four dollars eighty-seven and one-half cents ($4.87J4) 
per ton 2240 lbs." 

There is no sufficient evidence of any other contract with the Govern- 
ment of the United States, and it appears on the contrary that it is 
under this contract that the United States Government paid to the 
McCall-Dinning Company (the successors of McCall & Co.) $26,811.75 
on the 6th of March, 1906, freight for 5,506 tons delivered on the 17th 
of November, 1905 (United States answer, Exhibit 1). It will be ob- 
served that this payment was for freight at the rate of $4.87J^ per ton 
as provided in this contract, and not at the rate of $4.80 per ton as pro- 
vided in the so-called contract above mentioned of February 11, 1905, 
a copy of which was annexed to and formed part of the charter party of 
June 8, 1906, between the owners of the King Robert and Chapman & 
Co., at which lower rate the freight would have amounted to only 
$26,428.80, being $382.55 less than the amount which the McCall- 
Dinning Company have accounted for to the owners of the King Robert 
for this service. 

It is unquestioned that the transportation by the King Robert of the 
cargo delivered in November, 1905, and paid for by the United States 
Government as above set forth is the same transportation as that upon 
which this claim is founded (Walker & Co.'s bill of March 30, 1906, 
British memorial, Annex 1). 

The Tribunal, therefore, must rely only on this contract of March 8, 
1905, between McCall & Co. and the United States in determining the 
liability of the United States in this case, and consequently the Tribunal 
finds that there was no privity of contract between the United States 
Government and the owners of the King Robert who were merely con- 
tractors with a sub-contractor of McCall & Co., who in turn were merely 
contractors with the United States Government, and not agents for 
that government. 

The contract of March 8, 1905, between McCall & Co. and the United 
States Government expressly provides: 

That upon the presentation of the customary bills, and the proper evidence of the 
delivery, inspection, and acceptance of the said article, articles, or services, and 
within ten days after the warrant shall have been passed by the Secretary of the 
Treasury, there shall be paid to the said McCall & Co., or to their order, by the 
navy paymaster for the port of Philadelphia, Pa., the sum of one hundred and forty- 
six thousand two hundred and fifty dollars, for all the articles delivered or services 
performed under this contract: Provided, however, That no payments shall be made 
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until all the articles or services shall have been delivered or performed and accepted, 
except at the option of the Bureau of Supplies and Accounts. 

It is mutually understood and agreed, as aforesaid, that no payment or allowance 
to said party of the first part will or shall be made by the United States for or on 
account of this contract except as herein specified. 

There is nothing in this case to show that the payments thus provided 
for have not been made by the United States in exact accordance with 
these requirements of that contract. 

The Tribunal is therefore of the opinion that the owners of the King 
Robert are not entitled to recover interest against the United States 
Government for delaying until March 6, 1906, before paying to Messrs. 
McCall & Co. the freight earned by the King Robert, and as the other 
items of the claim are dependent upon this item, they fall with it. 

Upon these motives, 

The decision of the Tribunal in this case is that the claim of the Brit- 
ish Government be disallowed. 

The President of the Tribunal, 
Ottawa, June 18, 1913. Henri Fromageot. 

Award of the Tribunal in the Matter of Yukon Lumber. Claim No. 5 
Decision rendered June 18, 1913 

At the end of September, 1900, the Dominion Crown Timber and 
Land Agent at Dawson, Yukon Territory (Canada), Mr. F. X. Gosselin, 
was aware that a certain quantity of timber, viz., 68,500 feet, had just 
been cut without permit or authority on the vacant Dominion lands 
by a certain Howard Mountain, and that the said Mountain had sold 
the same timber to a certain O. N. Ramsay, who at that time was a 
contractor for the United States military authorities in Alaska, that 
the said Ramsay, under a contract of sale for delivery, had delivered 
the same with other large quantities of timber to the said United States 
military authorities, and also that the said Ramsay, who had obtained, 
at the request of the United States military authorities, a permit for 
50,000 feet, had cut in trespass 24,570 feet more, and delivered the 
same to the said authorities. 

It appears from a letter from the said Crown Agent, Gosselin, that he 
met Ramsay and Mountain at that time, but did not claim for recovery 



886 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

of the timber illegally cut and claimed only for payment of the Crown 
dues at $4 per M. on the said timber as if it had been legally cut. 

It is shown (Gosselin's letters December 4, 1900, and July 20, 1901) 
that, on September 29, 1900, Ramsay paid the Crown dues for the 
24,570 feet of timber cut by him in excess of his permit, i. e., in tres- 
pass, and that Gosselin then took Mountain's promise that he would 
pay the same Crown dues for the 68,500 feet also cut in trespass when 
he would come to Dawson some time during the winter (Gosselin's letter 
December 4, 1900) or as soon as he had cashed the order from Mr. Ramsay 
which he had received for logs (Gosselin's letter July 20, 1901); and 
that delay was agreed to. 

On December 4, 1900, Gosselin informed the Department of the 
Interior of the above mentioned facts and on January 17, 1901, the 
Secretary of that Department, without objecting to anything Gosselin 
had done, gave an instruction that if the dues are not paid within a rea- 
sonable time, the matter is to be reported to the officer commanding the 
Department of North Alaska for advice as to what steps should be taken 
to recover the amount of dues and expenses, but no reference is made 
to any claim to the timber or its value. 

In the meantime, that is. to say on November 15, 1900, January 4, 
10, 12 and March 2, 1901, the United States military authorities paid 
Ramsay for all the timber (300,000 feet) he had sold and delivered 
under contract. 

In May or June, 1901, Gosselin was informed that Mountain had 
gone away to San Francisco, leaving no property behind him, and that 
he departed under an assumed name owing several people in the country. 

On July 20, 1901, the said Crown Agent Gosselin, applied to the 
United States military authorities for payment of the Crown dues left 
unpaid by Mountain for the timber sold by him to Ramsay and by 
Ramsay to the said authorities. The Crown Agent observed that 
Ramsay had a permit granted to him as a consideration to the United 
States Government, and that he should have ascertained whether or 
not Mountain, his vendor, had paid the Crown dues. 

The views officially expressed by the Government Legal Adviser in 
Alaska (British memorial, Annex 16) were that it would be the duty 
of the United States Government to either pay the dues on the 68,500 
feet cut by Mountain or to see that Ramsay did. 

Thereafter a correspondence was exchanged during the year 1902 
between the Canadian Government and the United States military 
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authorities in Alaska and Washington, wherein on one side the views of 
the Canadian Legal Adviser were communicated and applications were 
made to obtain from the military authorities the payment of the dues 
which Mountain failed to pay, and on the other side, the United States 
military authorities replied that they were not to be held responsible 
for the dues which Mountain had not paid. 

Since 1902 no documents appear in the memorial except two affidavits 
given apparently for the present case, one of them dated in 1912, and 
the other without any year mentioned. 

The British Government claim at the present time before this Tribunal 
that the United States Government should either pay the timber dues 
in question or the value of the timber converted by the Government of 
the United States to their own use. 

The United States Government, on the other hand, contends that 
the claim is not well founded in fact or in law, and asks that it be dis- 
missed and finally barred. 

It is clear at the outset that a double trespass was committed in 
September, 1900; one by Ramsay who cut 24,570 feet without permit, 
and the other by Mountain who cut 68,500 feet without permit. 

In such matters the Canadian Government is represented by the 
Crown Agent whose duties and powers are defined in an Order in Coun- 
cil of July 7, 1898, Article 6 (British memorial, Annex 27) in the follow- 
ing terms: 

It shall be the duty of the Crown Timber and Land Agent, subject to the authority 
of the Commissioner, to receive and regulate all applications for licenses and permits to 
cut timber for lumbering purposes and for fuel, for the purchase of coal lands, for the 
lease of lands for grazing purposes and for hay permits; also subject to regulations 
to be provided in that behalf, to receive and deal with applications for the purchase 
of land, but no lease or sale of land shall take place except in accordance with the 
regulations furnished from the Department. 

The Crown Agent dealt with Ramsay and Mountain in the same 
manner, when he was informed of the trespass; he neither reproached 
the trespassers for their offence, nor did he claim the timber or its value, 
about $34.40 per M. (United States answer, Exhibit 5), but he claimed 
only the Crown dues of $4 per M. 

The Crown Agent did not, and since that time the Canadian Govern- 
ment did not, claim that the ownership of the timber rested in the 
Crown; the Canadian Government has considered itself not as the 
owner of the timber, nor even as the creditor of its value, but only as 
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the creditor of certain dues, called Crown or stumpage dues, of $4 per M., 
and it is shown that the Crown Agent, after having been paid by the 
first offender, Ramsay, granted Mountain delay until some time during 
the winter of 1901. Such a concession of delay implies, in this Tribu- 
nal's opinion, the existence of a debt, and not of a claim for repos- 
session. 

Not only has this been the attitude of the Crown Agent and the 
Canadian Government with both Ramsay and Mountain, but also with 
the United States military authorities. 

From the very beginning, that is to say, from September and Decem- 
ber, 1900, the Canadian Government and its agents were perfectly aware 
that the timber was in the possession of the United States military au- 
thorities, but they never claimed for it or for its value. According to 
the express statement of the Secretary of the Interior (letter Decem- 
ber 9, 1901), it was only when the Agent of that Department at Dawson 
did not succeed in collecting the dues from Mountain and Ramsay, that 
application was made to the United States authorities to pay the said 
dues. 

Under these circumstances, Mountain sold to Ramsay, and Ramsay 
sold to the United States military authorities not a thing belonging to 
a third person but a thing liable for certain dues remaining unpaid; 
that is to say, the United States military authorities, whose perfect 
good faith has never been questioned, did not receive from Ramsay 
some timber, the title to which was still vested in the Canadian Govern- 
ment, but some timber for which Mountain, the original vendor, had 
not paid the dues. 

So the question which arose between the two parties has never been 
whether or not the ownership in the timber rested in the United States 
military authorities, but whether those authorities had or had not to 
pay the dues instead of the vendor of their vendor. 

Even now, before this Tribunal, the British Government claim for 
payment of dues, and they have added only as an alternative a claim 
for the value of the timber. The opinion of this Tribunal is that it is 
impossible to admit that after having at the beginning ratified the tres- 
pass and claimed during thirteen years for only the payment of dues, 
and still now claiming for that payment, the British Government is 
entitled to contend that they retained the ownership of the said timber 
and claim for its value as representing the thing itself which has been 
consumed. Moreover the British Government does not claim first for 
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the value, and secondly for the dues, but first for the dues, and in the 
alternative for the value. It seems that this alternative is somewhat 
contradictory, as it is clear that the claim for the dues is exclusive of a 
claim for recovery. 

Consequently the question to be decided is not whether or not the 
United States military authorities are the legal owners of the timber 
but whether or not the debt of the Crown dues can be claimed against 
them, which is quite a different question and the only one to be con- 
sidered. 

In the first place, it is difficult to find any personal obligation of the 
United States military authorities towards the Canadian Government. 
The said authorities have made no contract, and have committed no 
negligence, out of which could arise an obligation. Even supposing 
that Ramsay's permit had been granted at their request, and that they 
had some liability as to Ramsay's trespass, they had absolutely nothing 
to do with Mountain. It is impossible to find in the promise that Ram- 
say would not in any way abuse the permission given him to cut logs, a 
caution or a guarantee or some other obligation personally assumed as 
to the payment of Crown dues by a third person from whom Ramsay 
may have purchased some timber which was sold afterwards to the said 
military authorities. 

The United States military authorities have purchased from Ramsay, 
and paid him for the timber in perfect good faith, they had no notice 
of its origin, they did not assume in any way the debts and engagements 
which the original provider of their vendor may have assumed towards 
the Canadian Government in respect of the cutting of the timber; they 
cannot be held bound and obliged by Mountain's promise made to and 
agreed to by the Crown Agent to pay the dues at such or such a time, 
i. e., some time during the winter of 1901. 

In the second place the United States military authorities are not 
bound in rem. 

It is not contested that the cutting of timber in the Yukon Territory 
is subject to the Canadian regulations which have full power to provide 
the Canadian Government with such lien or other securities for guaran- 
teeing the payment of their dues, as well as with the right of legal prose- 
cution against any offender. The right of legal prosecution has not been 
exercised, and the Canadian Government has never claimed except 
for the dues. 

Even supposing that Canadian legislation reserved a lien on the tim- 
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ber, giving the Crown a title to seize the timber in order to be paid the 
dues, this lien is inoperative in the present case. 

First, because the timber is outside the Canadian territory, and the 
lien, if any, enacted by the municipal law cannot be enforced in a foreign 
country against a foreigner unless such a lien is provided for by the 
law of that country, and can be enforced under that law. 

Second, because the timber having become state property is not sub- 
ject to any seizure. 

Finally, the Canadian Government does not seem justified in com- 
plaining now of a grievance which easily could have been avoided. 

The still wild condition of the country may explain the absence of 
any efficient control over timber cutting, taking out, and passing the 
boundary; but the Canadian Government had every opportunity and 
facility in September, 1900, and at least from November, 1900, to 
March, 1901, until the final payment for the timber, to claim for the 
recovery of the timber, or of its value, to stop the payment of the sums 
representing that value, when they were in the hands of the United 
States military authorities. 

Under these conditions, the cutting of timber as well by Mountain 
as by Ramsay having been ratified by the Canadian Government, it 
remained only a debt of Crown dues. Ramsay's debt was paid by Ram- 
say himself, and Mountain's debt cannot be considered as constituting 
for the United States military authorities either a personal obligation 
or an obligation in rem. Furthermore the Canadian Government, hav- 
ing been able to avoid the grievance arising from Mountain's acts, does 
not seem to be entitled now to hold the United States military authori- 
ties in any way responsible for it. 

On these motives, 

The decision of the Tribunal is that the claim of the British Govern- 
ment be disallowed. 

The President of the Tribunal, 

Henri Fromageot. 
Ottawa, June 18, 1913. 



